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OPINION AND ORDER

This case is before the Board on appellant's petition

for review of the initial compliance decision issued

November 1, 1985, that dismissed appellant's petition ̂ for

enforcement. For the reasons discussed below, the Board

GRANTS appellant's petition and REVERSES the initial

compliance decision. See 5 U.S.C. § 7701(e) .



BACKGROUND

Appellant petitioned the Board's San Francisco Regional

Office for appeal of his suspension and subsequent removal

from the position of Letter Carrier. The administrative

judge sustained the agency's actions. After appellant

petitioned for review, however, the Board found the

suspension not sustained, and it remanded the part of the

appeal that concerned the removal to the regional office.

See Broadnax v. United States Postal Service, 10 M.S.P.R.

142 (1982). A second initial decision was then issued

reversing the removal action, and this decision became final

when the Board denied the agency's petition for review. See

Broadnax v. United States Postal Service, 24 M.S.P.R. 319

(1984) .

On July 31, 1985, appellant filed a petition for

enforcement of the second initial decision. In his

petition, appellant asserted that although he had been

reinstated, he had not been returned to the position he

would have been in had he not been discharged. In addition,

appellant contended that the agency had not complied with
<r

the Board's prior March 8. 19S5, compliance decision

ordering the agency to award him back pay within sixty days.

Before the second compliance decision was issued, the agency

forwarded appellant a check for back pay. However, in his

response to the agency's compliance report, appellant

contended that the agency erred in its computation of back



pay. Appellant also argued that the agency erred in

crediting him annual leave in the amount of the maximum

carry-over limit of 240 hours plus the amount he would have

earned during the leave year in which he was restored; he

contended that the agency should have credited him with all

of the hours he would have earned during the period of his

removal.

In the second compliance decision issued November 1,

1985, the regional director found that appellant's

reinstatement to the position from which he was removed and

his assignment to a regular route constituted compliance.

In addition, the regional director found the agency's

computation of appellant's back pay was correct. Finally,

he found that the agency had properly credited appellant's

leave. Relying on these findings, the regional director

dismissed appellant's petition for enforcement. Appellant

has filed a timely petition for review.

ANALYSIS

Job Assignment

In his petition for review, appellant contends that the

regional director erred when he found that appellant's

reinstatement and job assignment constituted full

compliance. We agree.

At the time of his removal, appellant was an unassigned

Senior Relief Carrier eligible to bid for a route under the



collective bargaining contract procedures that required the

assignment of routes on the basis of seniority. During the

period of appellant's removal, xr.any regular city delivery

routes for which appellant: would have been eligible to bid,

but for the agency's wrongful removal action, became open

for bidding. When appellant filed his petition for

enforcement in this case, he had been reinstated to his

former position as a letter carrier and had not been

assigned to a regular route, However, before the second

compliance decision was issued, the agency assigned

appellant to an open route. The regional director found

that, because appellant was reinstated to the position from

which he was removed and because appellant did not allege

that the duties and responsibilities of the position to

which he was reinstated differed from those he had performed

before his removal, appellant's reinstatement constituted

compliance.

We find that the regional director correctly determined

that appellant was reinstated to the position from which he

was removed. However, the regional director did not address

appellant's contention that consideration must also be given" * '"'
to the position appellant would now be in, over eight years

later, had he not been removed.

In JCerr v. National Endowment for the Arts, 726 F.2d

730 (Fed. Cir. 1984), the court held that the purpose of a

cancellation order is to place the employee as nearly as

possible in the status quo ante. In explaining this



principle, the court quoted a Supreme Court opinion as

follows:

[T]he general rule is that when a wrong has been
done, and the law gives a remedy, the compensation
shall be equal to the injury. The latter is the
standard by which the former is to be measured.
The injured party is to be placed as near as may
be in the situation he would have occupied if the
wrong had not been committed.

Id. at 73:* ru3, quoting Wicker v, Hoppock, 73 U.S. 94, 99

(1867) (emphasis added).

Thus, in determining whether an employee has been

placed in the status quo ante, in addition to examining the

position from which the employee was removed, consideration

must be given, to the extent: possible, to that position in

which he would be had he not beer- removed.

The agency does not dispute appellant's entitlement to

routes currently assigned to junior carriers; rather it

asserts that it is impossible to determine which of the

routes appellant would have bid on because bidding records

are maintained only for a period of six months. In

addition, the agency argues that awarding appellant another

route would have caused a chain reaction affecting, 'and

possibly causing changes of, carriers on all seven routes at

appellant's work site.

The effect of the reinstatement of a wrongfully removed

employee on incumbent employees was addressed by the Supreme

Court in Franks v. Bowman Transportation Co., 424 U.S. 747,

775, 96 S. Ct. 1251, 1269 (1976), when it stated:



[I]t is apparent that denial of
seniority relief to identifiable victims
of racial discrimination, on the sole
ground that such relief diminishes the
expectations of other, arguably innocent
employees, would, if applied, generally
frustrate the central "make-whole"
objective of Title VII. These
conflicting interests of other employees
will of course always be present in
instances where some scarce employment
benefit is distributed among employees
on the basis of their status in the
seniority hierarchy. But, as we have
said, there is nothing in the language
of Title VII, or in its legislative
history, to show that Congress intended
generally to bar this form of relief to
victims of illegal discrimination, and
the experience under its remedial model
in the National Labor Relations Act
points to the contrary.

Moreover, in creating a presumption in favor of granting

"benefit-type" seniority, the Supreme Court relied on

Albemarle Paper Co. v. Moody, 422 U.S. 405, 418-19 (1975),

in stating that "adequate relief for a victim of

discrimination ordinarily will require 'slotting' the victim

in that position in the seniority system that would have

been his had he been hired at the time of his application."^

Franks, 422 U.S. at 765, 96 S. Ct. at 1265. In Stewards v.

American Airlines, 573 F.2d 960, 965 (7th Cir.)/ cert.

denied, 439 U.S. 876 (1978), the court discussed the type- of

•*• Title VII case law is relevant to this case because the
1978 amendments to "the Rehabilitation Act provided that the
remedies and procedures for implementing § ;;7,17 of
Title VII of the Civil Rights Act of 1964 (42f"u.S.C.
§§ 2000e-5(f)~(k), 200Qe-16) also apply to implementing
§ 501 of the Rehabilitation Act. 29 U.S.C. § 794 (a). The
Board found that appellant's removal constituted handicap
discrimination. See Broadnax v, U,S. Postal Service! 24
M.S.P.R. 319, 322 (1984).



evidence that would militate against applying the

presumption and quoted the following language from Franks,

422 U.S. at 779 n.41, 96 S. Ct. at 1271:

[D]istrict courts should take as their
starting point the presumption in favor
of rightful place seniority relief, and
proceed with further analysis from that
point: and that such relief may not be
denied on the abstract basis of adverse
impact upon interest of other employees
but rather only on the basis of unusual
adverse impact arising from facts and
circumstances that would not Jbe
generally found in Title VII cases.
[Emphasis in the original.]

Similarly, decisions construing the remedial section of

the National Labor Relations Act, § 10(c), 29 U.S.C.

§ 160(c), the model for § 706(g), 42 U.S.C. § 20002-5(g),

make clear that the task of the National Labor Relations

Board is "to take measures designed to recreate the

conditions and relationships that would have been had there

been no unfair labor practice." See United Brotherhood of

Carpenters & Joiners of America v. NLRB, 365 U.S. 651, 657

(1961) (Harlan, J., concurring).

Finally, with regard to the extent to which an employee

who has been discriminated against and who has already been

reinstated must be made otherwise whole, we note that ,-the

court in Franks, 422 U.S. at 764, 96 S. Ct. at 1264, found

that courts have wide discretion in exercising their

equitable powers to fashion '"the most complete relief

possible.'8'

In light of these decisions, we fird that, to the

extent possible, the appellant in the case now before us
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should be assigned to the regular city carrier route to

which he would have been assigned under the bidding

procedures if he had not been removed.2

We note that the United States Postal Service, unlike

other federal agencies, has limited discretion in the

assignment of work for some of its employees covered by

collective bargaining acjreeiments. In the letter carrier

series, the collective bargaining agreement requires that

routes be assigned on the basis of seniority. Thus,

appellant has "clearly established" that he has a

contractual right to a routa on the basis of his seniority.

See Boese v. Department of the Air Force, 784 F.2d 388, 390

(Fed. Cir. 1986). See slso Power v. United States, 597 F.2d

258, 261-62 (Ct, Cl. 1979), cert, denied, 444 U.S. 1044

(1980) (an agency ir, required to reinstate an employee at a

higher level only whe- 2 some provision of law mandates a

promotion during the interim period, or where ths employee

can clearly establish that he vould in fact have been

promoted).

Because the record includes a carrier seniority list,

it appears that it would not be administratively burdensome**
to reconstruct bidding records for the routes at appellant's

2 With respect to the regional director's statement that
appellant did not assert a difference between the duties and
responsibilities of the position to which he has been
assigned and those of other positions, we note that the
duties of each route necessarily differ from those of
others, and that appellant argued that those routes
currently assigned to less senior carriers were more
desirable than his own current route.



work site currently assigned to the less senior carriers.3

Moreover, to the extent that placing appellant in a status

quo ante could displace other less senior carriers, in the

absence of a showing of undue disruption or seme type of

administrative hardship, mere displacement is insufficient

justification for failing to make such assignment. The

agency provides no evidence that would establish that the

chain reaction caused by appellant's assignment to a senior

route would cause any more interruption than that caused

whenever a route opens up and carriers are reshuffled among

the routes. See Mann v. Veterans Administration, 29

H.S.P.R. 271, 275 (1985) (agency irmst show disruption or

other overriding circumstances that would justify the

decision to reassign a reinstated appellant rather than her

replacement). cf. Hislson v. Department of the Navy, MSPB

Docket No. DC035184C0114, slip op. at 8 (Feb. 5, 1SS7)

(where employee successfully challenged the impropriety of

the RIF action that resulted in the abolishment of his

position and where he was returned to a position at the same

grade level but involving duties tnat were very different

from those of his former job, the Board found that an agency
*

must show compelling reasons for its failure to return the

emp?oyee to his former position). Accordingly, we find that

3 It is necessary to reconstruct only the records for the
route or routes appellant identifies as the one or ones he
would have bid on, in addition to the routes affected by the
awarding of his bid.
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appellant must be assigned a route consistent with his

seniority.

Calculation of Back Pa_y

Appellant contends that the agency made three errors in

calculating his back pay. First, he argues that the agency

used the wrong employees for pay comparison purposes. The

agency in its compliance report asserts that in its backpay

determination, it averaged the work hours of the carrier

hired immediately before appellant's removal and those of

the carrier hired immediately after appellant's removal.

Appellant argued below that employee Loe, listed by the

agency as having been hired before appellant, was in fact

hired after appellant and that, if the agency calculated his

back pay utilizing the method it stated it did, the agency

would have used the hours of employee Fleming, who was hired

immediately before appellant. However, the Board has ruled

that it will not nullify the method employed by an agency in

its calculation of a backpay award in the absence of a

showing that the method utilized by the agency was

unreasonable or unwcrk; -ile. See Spezzaferro v. Federal

Aviation Administration, 29 M.S.P.R. 412, 414 (1985);

O'Reilly v. Federal Aviation Administration, 29 M.S.P.R.

405, 411 (1985). The fact that the agency used the two

employees hired immediately after appellant was hired rather

than the one hired before and the one hired after appellant
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does not render the calculation unreasonable or unworkable.

Both employees were hired reasonably close to the time

appellant was hired. The employee appellant asserts the

agency should have utilized in its calculation was hired

within thirteen months before appellant was hired and the

employee whom the agency did utilize was hired approximately

thirteen months after appellant was hired. Moreover,

appellant's assertion that he would have received more

overtime pay if one particular employee was used as opposed

to a second employee is unsupported by any explanation or

evidence and is therefore insufficient to render the method

utilized unreasonable.

Next, appellant asserts that the agency should have

calculated his regular time based on the number of pay

periods during the interim period plus estimated overtime.

Instead, appellant asserts that the agency performed a

"convoluted calculation" wherein both regular and overtir.e

hours were estimated by averaging other employees' use of

annual and sick leave.

While the regional director did note that the agency

used a complicated method to compute back pay, he correctly' *
concluded that appellant was paid regular pay for eighty

hours a pay period. Although the agency averaged leave

taken by the two employees, some of the leave estimated to

have been used was recredited to appellant upon his
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reinstatement.4 Therefore, we find that, subject to our

analysis of the annual leave issue discussed below, the

agency's use of its method of computing the backpay award

does not establish error.

Appellant also contends that the agency erred in

deducting from the backpay award all of the overtime pay

earned in his interim employment. He argues that only those

overtime hours worked on his interim job as bus driver that

equal the amount of overtime the agency estimated he would

have worked should constitute replacement earnings.

Appellant reasons that to include all overtime worked in his

"replacement" position would penalize him for working hours

over and above what he would have worked at the agency. In

addition, appellant notes that, because his replacement

employment was not as well compensated as his position with

the agency, he was forced to make additional income by

working overtime, and he contends that this overtime is

income unrelated to the "replacement work." We disagree.

The agency's regulations provide that:

[A]ny amount earned by an employee in a new
employment or in an enlarged part-time employment
to replace Postal Service employment must be
determined and offset against the amount of the
reimbursement to which he would be entitled.

4 Upon his return to duty, appellant was credited with the
full amount of sick leave he accrued during the period of
his removal. Discussion of the crediting of appellant*s
annual leave appears below.
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Employee and Labor Pel ations Manual, § 436.21 (emphasis

added).5

By appellant's own admission, his interim employment as

a bus driver was taken to replace his lost agency earnings.

Moreover, appellant expressly asserts that because the pay

was less it was necessary for him to work extra hours to

"replace" the earnings he had been making with the agency.

This interpretation of the Postal Service's regulations is

consistent with one of the principal cases in the private

sector on the deduction of "moonlighting earnings," which

holds that where the "moonlighting" job could not have been

held if the employee had obtained or remained in the

position at issue, such earnings constitute interim earnings

and must be deducted from the award, See Bing v. Poadvay

Express, Inc., 485 F.2d 441, 454 (5th Cir. 1973). Appellant

has not shown that he could or would have worked any hours

in his interim position as bus driver in the absence of his

removal. In addition, since appellant regularly worked

5 The Postal Service Regulations are similar to 5 C.F.R.
§ 550.805(e) (2) , which provides that the "agency shall
include as other employment only employment engaged in^by
the employee to take the place of employment from which "the
employee has been separated by the unjustified or
unwarranted personnel action." The General Counsel of the
General Accounting Office, in a March 17, 1987, advisory
opinion to the Board, interpreted this provision to mean
that "earnings from moonlighting or overtime during the
backpay period must be offset to the extent the moonlighting
or overtime could not have been worked simultaneously with
the desired job." While backpay for the Postal Service is
not governed by these backpay regulations or their
interpretation, we make reference to them only for the
purpose of examining how the issue is addressed in other
jurisdictions.
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overtime hours in the position he would have remained in,

but for his removal, it is unlikely that he could or would

have worked overtime in the second job. Moreover, there is

no evidence in the record that appellant has ever worked in

a second job during his tenure with the agency. Thus, we

find that the regional director was correct in concluding

that all of appellant's interim replacement earnings could

be offset against his backpay award.

Restoration of Annual Leave

Finally, appellant asserts that the regional director

erred in allowing the agency to credit appellant with a

maximum of 240 hours of annual leave plus the hours earned

in 1985.

The agency contends that its regulations allow a yearly

"carry over" of only 240 hours of accrued vacation time and

that this provision controls the maximum number of annual

leave hours that may be credited to appellant upon his

return to employment.

Appellant argues that the maximum "carry over"*

provision is inapplicable to a reinstatement for a wrongful

removal because the employee removed had no opportunity to

use the leave.

The agency has restored all the sick leave accrued by

appellant during the period of his removal and refers to the

maximum carry-over limit of 240 annual leave hours as the
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only obstacle to restoring all of the accrued annual leave.

In Kellus v, United States Postal Service, MSPB Docket

NO.CH752B78C9014, slip. op. (Sept, 30 , 1987), the Board

relying on the "make whole" analysis in Kerr, found that,

upon the reinstatement of a wrongfully removed employee, all

annual leave must be recredited even if it exceeds the

maximum carry-over limit of 240 hours. Thus, we find that

the agency must, recradit appellant with all of the annual

leave hours that he would have accrued had he not been

removed. TTe note, consistent with our findings in Kellus,

that the agency may establish a different accounting system

for those hours in excess of 240 hours.

ORDER

Accordingly, the compliance initial decision dated

November 1, 1985, dismissing appellant's petition for

enforcement is REVERSED. This is the final order of the

Merit Systems Protection Board in this appeal. See 5 C.F.R.

§ 1201.113(c).

The agency is ORDERED to reinstate appellant and award
*

benefits in accordance with this Opinion and Order. The

agency is also ORDERED to credit appellant with all the

annual leave that he would have accrued had he not been

wrongfully removed.
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If there is a dispute as to the amount of annual leave

to be credited, appellant may then file a petition for

enforcement concerning the disputed amount.

The agency is ORDERED to inform appellant of all

actions being taken to comply with the Board's order and the

date on which it believes it has fully complied. See

5 C.F.R. § 1201.181(b). Appellant is ORDERED to provide all

necessary information requested by the agency in furtherance

of compliance and should, if not notified, inquire as to the

agency's progress from time to time. See id.

If, after being informed by the agency that it has

complied with the Board's order, appellant believes that

there has not been full compliance, he may file a petition

for enforcement with the San Francisco Regional Office

within thirty days of the agency's notification of

compliance. See 5 C.F.R, § 1201,182(a)* The petition for

enforcement shall contain specific reasons why appellant

believes there is noncompliance, and include the date and

results of any communications with the agency with respect

tocompliance. See id.

NOTICE TO APPELLANT

You may petition the United States Court of Appeals for

the Federal Circuit to review the Board's decision in your

appeal if the court has jurisdiction. 5 U.S.C. § 7703. The

address of the court is 717 Madison Place, N.W., Washington,
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D.C. 20439. The court must receive the petition no later

than thirty days after you or your representative receives

this order. -'""""*>,

FOR THE BOARD: ! r7̂ U. tf /> •
tobert £-.' Taylor^ \
Clerk p"f the

Washington, D.C.


